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Whereas the legal guarantee is mandatory under EU consumer law, the commercial
warranty is a voluntary service offered by the seller or the producer, sometimes even
by a third party. It is important to note that a commercial warranty cannot affect the
consumers rights under the EU legal guarantee. Rather it should upgrade them, for
example, by having a longer duration, covering situations not covered by the legal
guarantee, or offering additional services such as repair at home.

Objective of
the joint projet

The main objective of this report was to compare the le-
gal guarantee and commercial warranty schemes in the EU
Member States, Iceland and Norway and to analyse whether
commercial warranties really keep their promises and are
worth the additional cost. As well as compiling a compre-
hensive legal study, ECCs carried out checks online and on
sellers’ premises and studied accounts from consumers to
getan insight into how well consumers are protected by EU
law and/or commercial warranties when they discover that
goods they have purchased do not conform to their expecta-
tions or have defects. From 29 October to 14 November 2014,
the ECC-Net conducted a total of 342 checks in 25 European
countries for three product categories (photo camera, TV,
washing machine) for a total of 79 product references from 9
brands. 104 websites were screened and 127 shops contac-
ted (covering 151 trading names, some of which were pre-
sent in several EU Member States). During these checks the
ECCs looked into:

B The after-sales service of 72 shops,

B The possibility of easy access to an independent expert
opinion,

B The importance of commercial warranties in the sales’
process online and in shops,

B Whether and how consumers are informed about the
legal guarantee and commercial warranties and if there
are any geographical restrictions,

B The names given to commercial warranties in the
Member States,

B The duration of commercial warranties,

B The costs involved online and in shops.

The checks were supplemented by a survey led by ECC Bel-
gium from 15 July to 5 October 2014, to which 543 consu-
mers responded.



Legal guarantee

The legal guarantee to which every European consu-
mer is entitled was introduced by Directive 1999/44/
EC on certain aspects of the sale of consumer goods
and associated guarantees. This is a minimum harmoni-
sation directive which takes into account pre-existing
rules in several Member States providing a higher
level of protection for consumers with regard to
the non-conformity of goods. Understanding these
national differences is important when it comes to
cross-border trade as sellers tend to apply the le-
gislation of their country, unless they target specific
countries through online sales or other distance-sel-
ling means and have developed country specific after
sales services.

The main differences in the application of Directive
1999/44/EC in the various EU Member States, Iceland
and Norway concern:

B Direct liability of the seller: On many occasions the
seller redirected the consumer to the producer, even
for application of the legal guarantee.

B Duration of the legal guarantee: The Directive
provides for a 2-year legal guarantee of conformity,
from the date of delivery of the item to the consumer.
The majority of countries have implemented this but
seven countries apply a longer duration and 4 of
them take into account the expected lifespan of
the product. In 14 countries, the time limit can be
reduced for second-hand products but not to less
than 1 year.

B Deadline for the consumer to notify the seller
of a defect or non-conformity: The Directive fore-
sees the possibility for Member States to impose
a notification deadline which cannot be shorter
than 2 months. 12 countries have transposed the
2-month deadline while 18 countries have not
adopted a firm time limit. In 15 of these 18 coun-
tries, the consumer should act within reasonable
time of noticing the lack of conformity.

B Burden of proof of the existence of a defect: In
principle, in any legal dispute, the party who claims
application of a right must prove its case. Excep-
tionally, this burden of proof can be reversed. All
Member States introduced this reversal of burden
of proof in favour of the consumer in their natio-
nal law. 5 went further by extending the normal
6-month duration of the reversal.

B Duration of the legal guarantee after repair or
replacement: in 12 countries, the 2-year legal gua-
rantee is suspended during repair or replacement
and resumes as soon as the consumer receives the
repaired or replacement item.



Possibility for the seller to claim compensation for the
time during which the consumer had use of the item be-
fore it was found to be faulty: Quite often a defect does
not occur right away but only after the consumer has
used the item for some time. If the item is replaced, the
consumer receives a new item which is to his/her advan-
tage. Even though the Directive provides for the remedy
to be free of charge, the seller may consider that this en-
titles him/her to compensation. This issue is not covered
by the Directive and Member States are therefore free to
impose national rules. In 8 countries, the seller is allowed
to ask the consumer for compensation for the time he/
she had use of an item that later turned out to be defec-
tive.

The report also looks at other guarantees foreseen by natio-
nal law coexisting with the legal guarantee of conformity,
such as the legal guarantees against hidden defects.




Commercial warranty

Commercial warranties have become an integral part
of marketing. Both Directive 1999/44/EC and Directive
2011/83/EU on consumer rights include specific rules
related to commercial warranties. During check n°® 3
on the importance of commercial warranties in the
sales process online and in shops conducted by the
ECC-Net, it became clear that the majority of items in
the product categories checked are offered for sale
with a commercial warranty. In about 60% of the online
offers checked, a reference to a commercial guarantee
was made.

The survey led by ECC Belgium found that 56% of res-
pondents had purchased a commercial warranty. The
products for which they had been purchased most
often were...

household products

40.5%

|

-

vehicles | electronic devices

12.5% 36.6%

Information
obligation

The seller has several obligations with regard to the timing
of provision of information, the form to be respected and
the content of the commercial warranty.

B 22 countries normally require a written warranty
document for off- and on-premises contracts. A du-
rable format is accepted at the consumer’s request
in 20 countries.

B In 15 Member States, it is a legal requirement that
the commercial warranty be explained in plain, simple,
clear, comprehensive and understandable terms.

B The use of the national language is requested
in 9 countries at least.

During check n° 4 the ECCs investigated whether and
how consumers are informed about the legal guarantee
and commercial warranties and found that information
was often unclear or incomplete, especially on the
legal guarantee.



B 3 of online checks and 2/3 of checks on premises
revealed unsatisfactory provision of information on the
legal guarantee.

B Only in 50 of 202 cases (24.57%) was a reference to
the legal guarantee included in the product description.
Online, in 21.14% of cases, the information was directly
accessible at the specific product page and not hidden in
the terms and conditions. In the shops, in 30.38% of cases
was a reference to the legal guarantee visibly included in
the product description.

The ECCs therefore had to look more deeply into the information
available and question the sales agents in order to get more
information.

B When searching for the provider of the advertised
commercial warranty, in only 60.16% of cases online was
it possible to find this out.

B n 66.67% of cases, consumers were not clearly infor-
med about how to return a defective item to the seller.

B n 33 of 79 checks in shops (41.77%), the duration of
the legal guarantee was given or could be determined
by the ECC. In 25 cases, correct information (2 years or 3
years) was provided. In one case the duration was indicated
incorrectly as“maybe 12 months’,and in another as 5 years.

D r ti n f The duration of commercial warranties in the Member States
u a 0 0 is usually between 1 and 5 years, and in most cases 2 years, as
with the legal guarantee. More expensive items usually have

CO m m e I‘C I a I a longer warranty which often applies to specific parts of the
- - product.
warranties in the
During the study led by ECC Belgium, several consumers
IVI ember States commented that they suspect planned obsolescence of

consumer goods as in most cases, defects appeared after the
end of the commercial warranty period. They thus felt that
the producer/seller offered a risk-free warranty.

COStS invo I Ved Commercial Wa.rrgnties vary between countries. In some
Member States it is more common for them to be offered
against payment than in others. In some, they must be offe-
red free of charge. For warranties offered against payment,
costs vary considerably, as do the benefits, especially given
their duration and depreciation in value.
Only in 25 check onlines were warranties offered free of
charge.

free of charge
56,41%




Information or
misinformation

Pros and cons
of commercial
warranties

Commercial warranties have become a marketing tool espe-
cially for white goods and audio-visual equipment. However,
many consumers express confusion with regard to the gua-
rantees and warranties to which they are entitled.

The ECC-Net regularly handles complaints from consumers
who request application of the legal guarantee of confor-
mity, but are refused by the seller on the grounds that the
time limit has expired. When looking into the cases more clo-
sely, it becomes obvious that the seller is referring to a com-
mercial warranty, not the legal guarantee.

Cases have also been reported in which consumers have
been informed that no guarantee exists for the item pur-
chased. Sellers often give consumers the impression that
only the commercial warranty applies to their purchase.

Some traders add to consumer’s confusion between a com-
mercial warranty and the legal guarantee by stating that an
item is covered only by a producer warranty of 1 year, as the
legislation does not require that a producer warranty give co-
verage for 2 years. If a commercial warranty puts the consu-
mer in a better position than the legal guarantee, such as by
providing a longer reversal of burden of proof period, it might
be of interest to the consumer to claim under the warranty,
rather than the legal guarantee. However, warranties are not
always more beneficial to the consumer.

Also, the seller is responsible for applying the legal guarantee,
whereas under a commercial warranty he/she is often able to
redirect the consumer elsewhere, such as to a repair centre or
the producer, without giving any further assistance.

Directive 1999/44/EC and its national transposition laws provide
protection to consumers in cases of defects in or non-confor-
mity of goods which they purchase. However, the duration of
the legal guarantee is limited and it is not always easy to prove
the existence of a defect.

Commercial warranties can therefore have benefits for consu-
mers. The ECC-Net, based on its case-handling experience and
the checks performed online and offline, has drawn up a list
of the main advantages of commercial warranties.



A comme rCIa I B Its duration is longer than that of the legal guarantee.

B Consumers do not have to prove the existence of a

warra nty can be defect, particularly after the first six months.

beneﬁC|a| |f [ | Consumers get a replacement item dgring repair.
B Complaint procedures are clear and simple.

B Consumers do not need to organise shipping

of the defective items.

B [t provides for a repairer to come to the consumer’s

home.

B All costs for analysing the item, repair or

replacement are borne by the guarantor.

B The item can be replaced with no attempt to repair.

B Allissues are covered, including water damage, acci-

dental breakage and oxidation.

B Consumers can usually contact any

representative of the producer or reseller

(if it is a producer warranty) for application

of the warranty.

B Itisanaccessory to the item,

and can be included in any re-sale.

B |t offers a“cooling off” period. If the

consumer is not satisfied with the product,

bigger brands often offer a total refund or a

voucher to the value of the purchase price.

B ut nOt every During the study led by ECC Belgium, the 34.7% of res-

pondents who were not satisfied with the application of

CommerC|a| Warranty their commercial warranty gave reasons including nu-

merous exclusions, inefficiency (long delays, no answer

kee pS |tS pro m |SeS from the seller, etc.), overlaps with other contracts (pro-

tection via a credit card, for example), and cost-benefit
calculations.




Di advanta B In some cases, consumers request application of
S ges the producer’s commercial warranty, but after having
examined the item, and sometimes even after a repair,

Of CO m m e rC I aI the producer refuses. The consumer then has to request

- application of the legal guarantee. In such cases, this is
Wa r ra nt I eS often refused by the seller as an intervention on the item
has already been performed. Alternatively, the seller, who
ill in any case have sent the item back to the producer for
repair, refuses application of the legal guarantee because
the producer has already refused to apply the warranty.

B The prescription period under the legal guarantee mi-
ght expire while the consumer is trying to obtain applica-
tion of the commercial warranty, as this might not cause
a suspension of the legal guarantee period.

B Commercial warranties often contain a geographical
limitation and therefore might not be useful for cross-bor-
der purchases.

B The contents of a commercial warranty might not be
the same in different Member States, making it difficult
for a consumer to obtain application of a foreign com-
mercial warranty in his/her home country if the warranty
offered in that country is more restrictive.

B The remedies the guarantor is ready to provide might
be limited: repair only, no replacement, numerous repairs
prior to replacement/refund, etc.

B If a repair is impossible, the guarantor might only
reimburse the residual value of the item and maybe only as
a voucher.

B In some cases, excessive evidence is requested from
the consumer before the commercial warranty is applied
(e.g. proof of physical injury if a phone was broken during
an attempted theft, proof of a manufacturing defect), or
the consumer has to meet specific conditions, such as
provision of an expert opinion regarding a defect at his/
her own expense.

Commercial warranties might also overlap with other insurance
policies a consumer might have.

© European Commission



Special focus

Geographical restrictions

on territorial coverage of

commercial warranties




Consumers have reported cases to the ECC-Net in which
they felt discriminated against on geographical grounds,
either because they purchased an item in another country or
because the commercial warranty conditions of their home
country were not as beneficial as those in another Member
State.

Usually the situation is as follows: a seller based in one EU
Member State offers goods for sale along with the possibility
to have them delivered to another Member State. At purchase
he/she proposes a commercial warranty on the item.

The warranty might have geographical restrictions limiting its
application to the country of the seller, or specific cross-bor-
der conditions (shorter warranty period in the consumer’s
home country than in the country of sale, etc.).

Article 20 of Directive 2006/123/EC on services in the Internal
Market prohibits discrimination based on nationality or place
of residence unless justified by objective reasons. So each si-
tuation must be analysed on a case-by-case basis.

However, a seller offering a commercial warranty in a
cross-border context should be well aware of the specifici-
ties of the warranty. If it is limited to the country of sale, the
consumer should be made aware of this. The ECCs asked du-
ring check n°® 4 in shops (total number of checks 79) if there
were any geographical restrictions to commercial warranty
cover. It seems that only a fifth of the sellers are aware of geo-
graphical restrictions of the warranties they supply. 7 sellers
responded that there are geographical restrictions and that
the commercial warranty is only valid in the country of sale
or in countries where the producer has a representative. 8
sellers claimed that there are no geographical restrictions.



In order to find their way around commercial
warranties and reach a deal which benefits them,
consumers can use the check list provided by the

ECC-Net before subscribing, especially for warran-

ties involving costs. . :
For a general overview regarding legal guarantees and com-

mercial warranties, the ECC-Net summarise the situation in
each of the participating countries in a country fiche.
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The ECCs offer individual support to consumers. They help consumers to reach amicable solutions to cross-border disputes with
traders in the 30 countries of the network, either by contacting the trader involved directly or by transferring cases to Alternative
Dispute Resolution schemes.

If extrajudicial solutions are impossible, the ECCs give advice on further action, for example, the European small claims procedure or
payment order.

This network of 30 centres provides information about national and EU laws, ensures consumer protection aspects are taken into
account in national and EU legislative processes, and initiates and ensures professional cooperation with other EU networks and
traders in order to better protect consumer interests.

The European Consumer Centre France has led this project in close cooperation with the ECCs of Belgium, Denmark and Germany
which formed the working group for this project. All 30 ECCs participated in the compilation of this report.

The views and interpretations reflected in this report are not those of the European Commission or the national funding bodies.

They are solely those of the working group based on conclusions in the reports cited and on the data and questionnaire answers
submitted to the working group by all project participants.

This document is intended to present the legislation and situation regarding legal guarantees and commercial warranties in the
various European countries at the moment of publication and in the most user-friendly manner possible. It has no legal value and
the working group will not be held liable for any loss or cost incurred by reason of any person using or relying on the information in
this publication.

This reportis part of the action 670505 — ECC-Net FR FPA which has received funding under a grant for an ECC action from the European Union's Consumer Programme (2014-2020). The content of this
report represents the views of the author only and it is his/her sole responsibility; it cannot be considered to reflect the views of the European Commission and/or the Consumers, Health, Agriculture
and Food Executive Agency or any other body of the European Union. The European Commission and the Agency do not accept any responsibility for use that may be made of the information it
contains.



